NGC ENERGY RESORCES, LI M TED PARTNERSH P
| BLA 98- 37 Deci ded June 18, 1999

Appeal froma decision of the Acting Deputy Commissioner of Indian
Affairs uphol ding an order to produce docunents. MB 95-0762-1 ND

Afirned.

1 Federal Q| and Gas Royal ty Managenent Act of 1982
Royalties--Q| and Gas Leases: Royalties: Paynents

ME had statutory and regul atory authority to require
the first purchaser of gas production to provi de copies
of purchase and/or sales contracts and any

processi ng, transportation, and exchange agreenents
that were needed as part of an audit to ensure that
royal ties had been correctly reported and pai d.

APPEARANCES  Jerry E Rothrock, Esg., and Kenneth P. Kapl an, Esq.,
Véshington, DC, for N3C Energy Resources, Limted Partnership; Howard W
Chal ker, Esq., Gfice of the Solicitor, US Departnent of the Interior,
Véshington, DC, for the Mneral s Managenent Servi ce.

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

NGC Energy Resources, Limted Partnership (N, has appeal ed the
July 10, 1997, decision of the Acting Deputy Gonmissioner of Indian Aifairs
(ADD denying N&C s chal l enge to a Septenber 19, 1995, order of the Indian
Audit Team (I AT), 1/ Mneral s Managenent Service (MB), directing NG&Cto
provide MM wth copi es of docunents affecting Indian | eases in the East
B nger Lhit in CGaddo Gounty, Ckl ahonma, including any gas sal es contracts
and any processing, transportation, and exchange agreenents.

January 11, 1995, |AT issued what it has terned an "audit initiation
letter,” stating:

The [MMB | AT] is initiating an audit of your firms
practices and procedures relating to the conputati on and paynent
of

1/ The | AT appears to be part of MM Royal ty Managenent Program (RW).
The Sept. 19, 1995, order and January and June 1995 letters at issue herein
were issued on RW letterhead. For sinplicity, we shall refer to | AT as
the agency that initiated the audit and demanded the docunents.
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royal ties due on mneral s renoved fromcertai n I ndi an | eases
contained in the East B nger Lhit, MM No. 896-000932-0 (Lhit).
As part of our initiative to inprove the nmanagenent of |ndian
properties, and as a response to various requests fromthe
Bureau of Indian Affairs (BIA), we are auditing all Indian | eases
participating in the Lhit. The audit wll cover the period from
January 1, 1987 through Qctober 31, 1994. Therefore, any and all
records related to those Indian | eases on which you are a payor,
working interest ower, or |essee of record, for this period nust
be retai ned and be available for inspection. In accordance wth
[the Federal Q| and Gas Royal ty Managenent Act of 1982 (FOERWA
and 30 CF.R 88 212.50 and 212.200], records whi ch support
royalty reports and paynents on or after the date of this letter
that affect this audit period nust be brought to the attention
of the MB audit staff.

(Jan. 11, 1995, Letter at 1.) This letter was apparently sent to

23 different entities, including N&C As noted bel ow N3 was neither a
royalty payor, a working interest ower, nor |essee of record, so that this
letter, by its own terns, did not apply toit.

However, on June 2, 1995, the I AT wote N directly, requesting
that NGC provi de copies of (1) any purchase and/or sal es contracts, and
(2) any processing, transportation, and exchange agreenents wth respect
to "gas and associ ated products” from"Indian | eases participating in the
East Binger Lhit" for the nonth of April 1992. Nb response was recei ved
fromN3Z and, on Septenber 19, 1995, |AT sent it a letter stating that,
under FORRWA and the regulations at 30 CF. R § 212.51, MVB had the
authority to request the records it had sought inits June 2, 1995, letter,
and directing NGC to provide themby Septenber 29, 1995. NGC appeal ed t he
Septenter 19 order under 30 CF. R Part 290.

It is undisputed that NGC did not own an interest in the East

B nger Lhit during April 1992 or at any other tine. (N3Cs Suppl enental
ME Satenent of Reasons filed Jan. 11, 1996 (MMB SSOR, at 2, 5 NXs
Response to AT Held Report filed Mar. 21, 1996 (MVB Response) at 4.)

It is also undisputed that N3C was "a purchaser of natural gas" (MWB SSCR
at 3; MVB Response at 4) and was "not responsi bl e for any royalty paynents
to the governnent." (MVB Response at 4.) Inits February 29, 1996, FHeld
Report responding to N@QC's M SSCR | AT acknow edged that NGC was "t he
current purchaser of gas production fromlndi an | eases participating in
the [East B nger] Lhit." (IAT Held Report dated Feb. 29, 1996, at 2.)

The ADC s decision held that the Septenber 19, 1995, order
correctly stated that MVB was entitled to the requested i nfornation under
section 103(a) of FORWA 30 US C 8§ 1713(a) (1994), as inplenmented by
30 CFR 8212.51. In particular, the decision held that, pursuant to
section 103(a), persons "purchasing" gas are required to establish and
nai ntai n any records, nake any reports, and provi de any infornation that
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the Secretary mght, by rule, reasonably require for the purposes of

i npl enenti ng FOGRVA or determining conpliance with rules or orders under
FORRVA (Decision at 2.) The decision also rejected N&C s argunent that,
as a purchaser of gas, it was not required under 30 CF. R § 212.51 to

nai ntain or produce records concerning a royalty audit of an unrel ated
entity. The ADCcited that regulation' s provision that "[e]ach | essee,
operator, revenue payor, or other person shall nake and retain accurate and
conpl ete records" and pointed out that the regulationis not limted to
payors of royalty. (Decision at 3.) Thus, the ADC held in effect that the
Secretary had provided "by rul e" for the coverage of persons "purchasi ng"
gas.

The ADC al so rejected N&C s contention that the order shoul d be
resci nded because of our holdings in Mesa Qperating Limted Partnership
(Oh Reconsideration), 128 IBLA 174 (1994), and Forest Q1 Gorp., 113 IBLA
30, 97 1.D 11 (1990), 2/ which (N3C asserted) concerned MBS attenpt to
hol d a purchaser of natural gas liable for clained royal ty underpaynent s
by unrel ated conpani es. The ADC concl uded that those decisions were
inapplicable inthis natter. (Decision at 4.)

The ADC rejected N s contention that | AT s Septeniber 19 order
exceeded MMB authority under FOGRVA and concl uded that the requested
records were directly related to the determnati on of gross proceeds, in
order to ensure proper nanagenent of Indian properties. (Decision at 3.)
Noting that I AT had stated the objectives of the audit inits January 11,
1995, audit initiation letter, the ADC held that all subsequent requests
for records were properly required to acconplish those objectives and t hat
N3C had failed to provide any evidence to support its assertion that |AT
was not being "truthful™ when it asserted that the records were reasonably
required for carrying out its duties under FORWA

n appeal to this Board, N3C continues to argue that the Septenber 19,
1995, order exceeds MMB statutory authority under FOGRVA It concedes
that MMB is authorized under section 103 of FOGRVA to adopt rul es
requi ring the mai ntenance and production of those records that are
reasonabl y required for purposes of its audit and investigation, but argues
that the Septenber 19 order did not claimthat it was necessary or
appropriate to conduct an inquiry or investigation of NBCwth respect to
any aspect of the East B nger Lhit. It also argues that the order failed
to denonstrate that the requested records were necessary for the Gover nnent
audit or "reasonabl y" required wthin the neani ng of section 103(a).

(Suppl enrental S atenent of Reasons (SSOR at 3-4.)

N3C al so clains that section 103(a) of FOERWA pernmits the
Governnent to require the production of records and i nfornation only when
the Secretary has adopted a rul e i nposi ng such a requi renent and when the
information is reasonably required for the purposes of FOIRVA S nce

2/ Forest QI was reversed in part on other grounds not germane to this

appeal. 9 QA 68, 98 1.D 248 (1991).
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the Governnent has never adopted a regul ation specifically requiring the
purchaser of natural gas to naintain and produce records, it concl udes,

| AT s order exceeds MBS statutory authority. Mreover, it asserts that
the Governnent has the burden of denonstrating that it has |aw ul |y adopted
such a rule and that the infornati on requested is reasonably required. It
contends that, to the extent that 30 CF. R § 212.51 purports to regul ate
the conduct of "other persons” who are nerely purchasers of natural gas
and not responsible for royalty paynents, it exceeds the Governnent's
statutory authority under FOGRVMA N3C al so avers that, even if 30 CF. R

§ 212.51 inposes the requirenent to naintain records, it does not justify
the Septenber 19 order because the regul ati on does not require a purchaser
of natural gas to maintain or produce records denonstrating that royalty
paynents of the owners of the | eases are correct. It also argues that the
request is unreasonabl e because MVB never attenpted to obtain the requested
records fromthe Indian | essees, and it shoul d not be required to bear the
costs and burdens of MMB audit of unrelated third parties. (SSRat 5-6.)

NGC contends that the ADC erroneously concl uded that our decision
in Mesa (perating, supra, was inapplicable under the facts of this case.
It argues that in Mesa (perating the Board rejected MB attenpt to hold
a purchaser of natural gas liable for clained royal ty underpaynents of
unrel at ed conpani es that produced natural gas froman Indian | ease nerely
because the purchaser remtted royalty paynents to the Governnent on
behal f of those producers. N3C clains that the infornmation denands in
the Septenber 19 order woul d cause the sane ill results that the decision
in Mesa (perating sought to avoid. (SSCRat 6-7.) N3C also asserts that
Forest Q| Gorp., supra, provides an i ndependent reason for rescindi ng
the ADC s decision, inthat we held therein that it would be unfair to
hol d an operator liable for the alleged royal ty underpaynents of
nonoperating interest owers unl ess the operator had an opportunity to
assert any and all defenses of the nonoperating working owners. Thus, N3C
argues, under Forest QI it has been unfairly deprived of any opportunity
to rai se defenses that nay be available to the unrel ated conpani es that MB
is seeking to audit. (SSRat 7-8.)

Inits answer, MVB submits that FOGRVA and t he i npl enenting
regul ati ons provide anple authority for MM order to produce the records.
It cites section 103(a) of FOGRVA which provides that a

person directly involved in* * * purchasing * * * oil or gas
subject to this chapter through the point of first sale or the
poi nt of royalty conputation, whichever is later, shall

establish and mai ntain any records, nmake any reports, and provi de
any information that the Secretary nay, by rule, reasonably
require for the purposes of inplenenting this chapter or
determning conpliance wth rules or orders under this chapter.

30 USC 8§ 1713(a) (1994). M notes that FOIRWA defines a "person’ as
"any individual, firm corporation, association, partnership, consortium
or joint venture." 30 USC § 1702(12). It submts accordingly that
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N is a "person" as defined by FOGRMA and that, since it purchased the
gas at point of first sale, it is required by section 103(a) to provide
the requested records. (Answer at 2-3.) M also contends that NXis
required to produce the records by 30 CF. R § 212.51(a), which provides
that "[e]ach | essee * * * or other person shall nake and retain accurate
and conpl ete records,” and by 30 CF. R § 212.51(c), which provides that
the "lessee * * * or other person required to keep records shal |l be
responsi bl e for nmaking the records avail abl e for inspection.” (Answer

at 3.) M notes that nothing in FOGRVA or the regul ati ons conpel s it to
first attenpt to obtain the records fromthe | essees. It argues its order
was proper because it has the express authority to obtain the records from
any person, including the first purchaser. Furthernore, MG asserts that
the records are reasonably required to establish royalty val ue because they
show the | essees’ gross proceeds as wel |l as the deductions to which the
lessee is entitled and thus are necessary to denonstrate that royal ties
were properly paid. (Answer at 5.)

MB cites Santa Fe Energy Products G. v. MQutcheon, 90 F. 3d 409
(10th dr. 1996), which affirned our decision in Santa Fe Energy Products,
127 I BLA 265 (1993) (Petition for Reconsideration denied Feb. 3, 1994).

In that case, Santa Fe Energy Products Conpany (Products) purchased crude
oi | produced fromFederal |eases by Santa Fe Energy Gonpany (Energy), its
affiliate. M ordered Products to produce sal es contracts, exchange
agreenents, |edger entries, and settlenent statenents for its crude oil
transactions wth Energy, and we affirned. V¢ considered and expressly
rejected Products' argunents that it was not obligated to respond to MVB
denand for docunents because no rul e had been promul gated to require
producti on of docunents beyond the point of first sale or royalty
conputation, and that MVB had no jurisdiction that woul d permt issuance of
an order to Products to produce records of any kind because it was not
signatory to the | ease agreenent. 127 IBLA at 266. The Tenth Qrcuit
ruled that Products was "the first purchaser of oil produced by Energy
under a federal |ease" and was therefore, under section 103(a) of FOERVA
supra, a "person directly involved in * * * purchasing oil or gas subject
to this chapter through the point of first sale or royalty conputation.”
Accordingly, the Gourt held (quoting section 103(a) of FOERW that
"Products was required to "establish and nai ntain any records, nake any
reports, and provide any infornation that the Secretary may, by rule,
reasonabl y require for the purposes of inplenenting this chapter or
determning conpliance wth rules or orders under this chapter.'” 90 F. 3d
at 414. The Qourt also held that the records sought by MVB were rel evant
to inplenenting royalty val uati on under the gross proceeds rul e, concludi ng
that the records constituted "records necessary to denonstrate that
paynents of rents, royalties * * * are in conpliance wth | ease terns,
regul ations, and orders,” citing 30 CF. R § 212.51(a). 1d.

M al so refers to the Third Arcuit Qourt's decisionin Shell Al .
v. Babbitt, 125 F. 3d 172 (3rd dr. 1997), affirmng our decision in Shell
Ol @. (O Reconsideration), 132 IBLA 354 (1995), which in turn affirned
an M\Vb order requiring Shell to turn over docunents relating to oil Shell
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purchased fromits affiliate Shell Véstern E & P (Shell Ex), which produced
the oil fromFederal |eases. The docunents included sal es contracts and
verification of all revenue fromShell's re-sales of the oil to third
parties. The docunents were requested because MVB deened t hem necessary to
det ermne whether the nonarms-length price Shell paid Shell Ex for the

oil was acceptable for royalty val uation purposes. 125 F.3d at 174-75.

The Third drcuit expressly rejected the argunent (advanced here by NI
that a lessee is not required to maintain and pI’OVI de the ordered records
unless it is responsible for paying royalty: "The plain | anguage of
section 212.51(a) nmakes clear that it applies to other persons' in
addition to operators and payors, and it does not nake sense to read ot her
persons as "other persons wth paying or operating responsibility.""

125 F. 3d at 177.

N3C has responded to MMB answer, reiterating its position that it
is only the purchaser of the gas and has no responsibility for any royalty
paynent, and al so that the | AT order |acks a rational basis because MG
has never expl ained why it cannot or should not request the audit naterials
fromthe lessees. It contends that MM reliance on Shell Ol and Santa Fe
Energy i s mspl aced because neither case invol ves a situation wherein M&
was dermandi ng that an unaffiliated purchaser of natural gas produce
docunents that MVB could nore easily obtain fromthe | essees. N3 submts
that in each case the court uphel d a requirenent that the | essee produce
records concerning its sale of natural gas to an affiliated entity that
resold the product at arms-length to an unaffiliated purchaser. N3X
argues that, because it is not and has never been affiliated wth the
| essees in the Bast Binger Lhit, the decisions in Shell Ol and Santa Fe
Energy do not support MM position. Furthernore, it argues MbBis
attenpting to extend Shell Q1 beyond the narrow limts of the holding. In
support of that argunent, NS cites the court's concl udi ng statenent
"enphasi zing that our ruling is narrow™” 125 F. 3d at 178. NJC al so
insists that Forest QI is applicable to this appeal and that MVB order
would unfairly deprive it of its due process right to assert defenses of
nonoper ati ng worki ng i nterest owners.

[1] FOIRWA requires the Secretary to "establish a conprehensi ve
i nspection, collection and fiscal and production accounting and auditing
systemto provide the capability to accurately determne oil and gas
royalties." 30 USC 8§ 1711(a) (1994); see Phillips Petrol eum@. V.
Lujan, 963 F.2d 1380 (10th dr. 1992). Admnistrative agencies vested wth
i nvestigatory power have broad discretion to require the disclosure of
infornation concerning natters wthin their jurisdiction. See Phillips
Petroleum@. v. Luyjan, 951 F.2d 257, 260 (10th dr. 1991). Accordingly,
M& has authority to demand production of docunents rel evant to royalty
determnations. The questions here are whether MV nay denand docunent s
froma purchaser who is neither affiliated wth the | essee nor responsible
for royalty paynent and, if so, whether it nust first seek themfromthe
| essee.
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As noted above, section 103(a) of FO3RVA provi des:

A lessee, operator, or other person directly involved in

devel opi ng, producing, transporting, purchasing, or selling oil
or gas subject to this chapter through the point of first sale or
the point of royalty conputation, whichever is |ater, shall
establ i sh and nai ntain any records, nake any reports, and
provide any infornation that the Secretary may, by rule,
reasonabl y require for the purposes of inplenenting this chapter
or determning conpliance wth rules or orders under this

chapt er .

30 US C 8§ 1713(a) (1994) (enphasis added). The inplenenting regul ation
at 30 CF. R 8§ 212.51(a) states in pertinent part:

Each | essee, operator, revenue payor, or other person shal |l nake
and retai n accurate and conpl ete records necessary to denonstrate
that paynents of rentals, royalties, net profit shares, and ot her
paynents rel ated to of fshore and onshore Federal and Indian oil
and gas | eases are in conpliance wth |lease terns, regul ations,
and orders.

(BEwhasi s added.) As to the inspection of records, 30 CF. R § 212.51(c)
provides: "The | essee, operator, revenue payor, or other person required
to keep records shall be responsible for naking the records avail abl e for
inspection.” (Ephasis added.)

N3C admts that it is the purchaser of gas but argues that it has
no responsibility for paying royalty and that 30 CF.R § 212.51 only
requires a person who i s responsi bl e for the paynent of royalties to
nai ntai n recor ds.

ongress defined "person” for purposes of FOGRMVA as "any i ndivi dual ,
firm corporation, association, partnership, consortiumor joint venture."
30 USC 8§ 1702(12) (1994). The statute does not limt the definition to
royalty payors. Therefore, NGBCis a "person” wthin the neaning of the
statute. It is also the first purchaser of the gas. The Third Qrcuit,
stating its agreenent wth the Tenth drcuit in Santa Fe Energy, concl uded
that section 103(a) covered "the first purchaser of oil * * * because such
a purchase is a "person directly involved in* * * purchasing * * * oil or
gas subject to this chapter through the point of first sale or royalty
conputation.'™ Shell QI, 125 F.3d at 176. Both courts concl uded that the
| anguage of the statute required the first purchaser to nmaintai n records.
See Santa Fe Energy, 90 F.3d at 414; Shell Ql, 125 F 3d at 176. Neither
court Iimted its ruling to royalty payors.

As was also noted by the Gourt in Shell AQl, 30 CF. R § 212.51(a)
does not limt the recordkeepi ng requirenent to | essees or royalty payors.
The court stated that the "plain | anguage of [that regul ation] nakes cl ear
that it applies to "other persons' in addition to operators and payors, and
it does not make sense to read other persons as "other persons wth paying
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or operating responsibility."” Shell Ql, 125 F.3d at 177. The sane | ogic
applies in concluding that the regulation does not limt record keeping to
affiliates of |essees or royalty payors.

A though NGC points out that the Secretary did not promul gate a rul e
requiring "persons” inits situation to maintain records and provi de
information, we regard 30 CF.R § 212.51(a) as adequate to neet the
statutory provision requiring inplenentation "by rule.” As noted above,
the Gurts in Santa Fe Energy and Shell QI concl uded that MVB had the
authority to require the first purchaser to produce docunents rel evant to
sal es where such docunents were reasonably required to determne royalty
valuation on the basis of that regulation. Santa Fe Energy, 90 F. 3d
at 414; Shell A, 125 F 3d at 178.

N3C points out that the Gourt in Shell QI stated that its ruling was
"narrow' and argues accordingly that its ruling should not be extended to
cover production of docunents froma nonaffiliated third party that is not
responsi bl e for paying royalty. It is clear that the Gourt was concerned
that its decision not be read as inputing Shell's liability for royalty to
its affiliate Shel | Ex because that issue was not before the court.
However, the court specifically referred to an admnistrative agency' s
broad investigative authority. 125 F.3d at 178. Thus, we do not read
Shell Q1 to preclude M fromseeking the records. Indeed the | ogic of
that decision, as noted above, supports M

NGC argues that the Septenber 19, 1995, order exceeds MVB statutory
authority because the order did not claimthat it was necessary or
appropriate for an audit. The order stated that | AT was review ng the
conput ati on and paynent of royalties due on Indian |leases in the East
B nger Lhit and that N3C had been notified of the audit initiation by
letter of January 11, 1995, and a specific docunent request dated June 2,
1995. The January 11, 1995, letter infornmed N3 (and a nuniber of ot her
conpani es) that the AT was initiating an audit of the | essees' "practices
and procedures relating to the conputation and paynent of royalties due on
mneral s renoved fromcertain Indian | eases contained in the East B nger
Lhit, MMB No. 896-000932-0." It explained that the audit woul d cover the
period fromJanuary 1, 1987, through Gctober 31, 1994. A though the
January 1995 letter was not directed to N3C (which was not a "payor,
working interest owner, or |essee of record'), it did serve to explain
general |y why docunents were required. A though | AT coul d have nore
expressly stated i n subsequent docunents why the April 1992 docunents were
required, it was evident that they were needed to ensure that the "payor,
working interest owner, or |essee of record' had properly net its royalty
obligations to the Indian | essors here.

V¢ also reject N&C s contention that MVB shoul d first seek the
records fromthe appropriate | essee. Neither FO@RVA nor its inpl enenting
regul ati ons require such action by MB. To the contrary, the statute and
regul ati on do require N3G as one doi ng business wth an Indian oil and gas
| essee, to naintain records necessary to inplenent the statute and to
provide that information to MVB upon request.
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As the Qourt noted in Santa Fe Energy,

Products' resal e records constituted "records necessary
to denonstrate that paynents of rentals, royalties, net profit
shares, and other paynents related to of fshore and onshore
Federal and Indian oil and gas | eases are in conpliance wth
| ease terns, regulations and orders.” 30 CF. R § 212 51(a)
(1984). Mreover, an admnistrative agency's authority to
request records and undertake other investigatory functions is
extrenely broad. See Lhited Sates v. Mrton Salt ., 338 US
632, 642-43 (1950) (restati ng the breadth of an agency's ability
to gather information which is anal ogous to a Gand Jury's power
to "investigate nerely on suspicion that the lawis being
violated, or even just because it wants assurance that it is
not").

Santa Fe, 90 F.3d at 414 (parallel citation omtted). Here, as in both
Santa Fe and Shell, the price paid for production by the purchaser to the
lessee is critical to determning value for royalty purposes. It is enough
to justify production of docunents here that MVB needs to confirmthat that
price has been accurately reported by the | essee.

Qur decisions in Forest Ol and Mesa (perating are of no confort to
N3 3/ Both decisions concern liability for royalty rather than
responS| bility to make docunents available. N3Cis not being held
responsi bl e for any paynents, but only to produce records that it is
required by regul ation to naintain.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge
| concur:

WIlT A lrwn
Admini strative Judge

3/ In Forest Ql, the appel lant had been assi gned and accepted the
responsibi[ity of naking royal ty paynents and was |iable for the royalty on
the share of production attributable to other working interests. The Board
found that there was inadequate notice as to the val ue of production for
royalty purposes to the other | essees and set aside that part of the
decision to allowthe other | essees to respond to the findings regardi ng
val uation of production. In Mesa Qperating, the Board was unw lling to

hol d a person who had no interest in the | ease responsi bl e for naking
royalty paynents in the absence of a regul ation and a Payor |nfornation
Formexplicitly stating that filing the formconstituted the assunption of
the obligation to pay royalty.
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